
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

ORLANDO POLICE PENSION FUND, on 
behalf of itself and all other similarly 
situated stockholders of TWITTER, INC.,

Plaintiff,
v.

TWITTER, INC., PARAG AGRAWAL, 
MIMI ALEMAYEHOU, JACK DORSEY, 
EGON DURBAN, MARTHA LANE FOX, 
OMID KORDESTANI, FEI-FEI LI, 
PATRICK PICHETTE, DAVID 
ROSENBLATT, BRET TAYLOR, 
ROBERT ZOELLICK, and ELON MUSK,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

C.A. No.  2022-____

PLAINTIFF’S MOTION FOR EXPEDITED DISCOVERY AND 
PROCEEDINGS AND SETTING A PROMPT TRIAL

Plaintiff Orlando Police Pension Fund (“Plaintiff”) hereby moves the Court to 

enter the attached [Proposed] Order Expediting Discovery and Proceedings and 

Setting a Prompt Trial.  The grounds for this motion (the “Motion”) follow.1

PRELIMINARY STATEMENT AND FACTUAL BACKGROUND 

1. On April 25, 2022, Twitter entered into a Merger Agreement to be 

acquired by an entity wholly-owned by Elon Musk (“Musk”) in exchange for $54.20 

per share in an all-cash deal valued at approximately $44 billion (the “Proposed 

Takeover”), subject to approval by a simple majority of Twitter’s outstanding voting 

1 Capitalized terms used herein but not otherwise defined have the meanings 
ascribed to them in the Complaint, referred to herein as “¶__” or “¶¶__”.
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stock.  ¶¶ 1, 31.  Because Musk was an “interested stockholder” under 8 Del. C. 

§ 203 (“Section 203”) before the Merger Agreement was approved by Twitter’s 

board of directors (the “Board”), however, the Proposed Takeover may not lawfully 

close until 2025 absent approval by the affirmative vote of 662/3% of Twitter’s voting 

stock not “owned” by Musk within the meaning of Section 203.

2. As detailed in Plaintiff’s Complaint, Musk became an “interested 

stockholder” under Section 203 based on his own substantial beneficial holdings of 

Twitter common stock (approximately 9.6%, which he acquired beginning in 

January 2022) and the holdings of at least two other substantial Twitter stockholders 

with whom Musk had an “agreement, arrangement, or understanding” within the 

meaning of Section 203: (i) Morgan Stanley, which beneficially owns approximately 

8.8% of Twitter’s outstanding voting stock and serves as Musk’s financial adviser 

and primary financier in connection with the Proposed Takeover; and (ii) Twitter 

co-founder, former CEO, and director Jack Dorsey (“Dorsey”), who beneficially 

owns approximately 2.4% of Twitter’s outstanding voting stock, encouraged Musk 

to take Twitter private through the Proposed Takeover, and appears likely to receive 

equity in the newly-private Company following the Proposed Takeover should it 

close.  ¶¶ 2, 4, 34-39.

3. Additionally, according to public reporting, it appears Musk likely also 

has AAUs with other significant holders of Twitter common stock whose support 
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for the Proposed Takeover Musk secured prior to the Twitter Board’s approval of 

the deal.  ¶¶ 3, 65-66.

4. Even putting aside the AAUs with other significant holders of Twitter 

common stock, Musk, Morgan Stanley, and Dorsey collectively own approximately 

20.8% of Twitter’s outstanding common stock, exceeding the 15% threshold 

triggering application of Section 203.  Yet, the Merger Agreement incorrectly states 

that: (i) in the three years prior to its execution, Musk was not an “‘interested 

stockholder’ (as defined in Section 203 of the DGCL) of the Company”; and (ii) the 

Proposed Takeover may lawfully close in 2022 if it is approved by the “affirmative 

vote of a majority of the outstanding shares of Company Common Stock entitled to 

vote,” including such stock owned by Musk.  Indeed, the Merger Agreement 

includes a termination date, subject to a potential six-month extension, of October 

24, 2022.  ¶¶ 4, 39-40, 72, 74; see also Merger Agreement (Ex. 1 hereto) at § 5.8 

(representation Musk is not an “interested stockholder”); § 4.20 (voting standard); 

§ 6.2(d) (Musk’s participation in vote); § 8.1 (termination date).

5. Plaintiff brings this action: (i) for a declaratory judgment that Musk is 

an “interested stockholder” within the meaning of Section 203 and that the Proposed 

Takeover may not lawfully close within three years of the time that Musk became 

an “interested stockholder,” unless the Proposed Takeover is approved by the 

affirmative vote of at least 662/3% of Twitter’s outstanding voting stock not “owned” 
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by Musk within the meaning of Section 203; and (ii) to hold the members of the 

Board accountable for their failure to properly condition the Proposed Takeover on 

the 662/3% unaffiliated vote required by Section 203.

6. Plaintiff seeks a prompt trial to ensure the vote of Twitter stockholders 

on the Proposed Takeover is properly informed concerning the applicability of 

Section 203 and its implications for the Proposed Takeover and the interests of 

Twitter’s public stockholders in connection therewith.

ARGUMENT

A. Standard for Expedition

7. The Court will grant expedited proceedings when a “plaintiff has 

articulated a sufficiently colorable claim and shown a sufficient possibility of a 

threatened irreparable injury . . . .”  Sinchareonkul v. Fahnemann, 2015 WL 292314, 

at *4 (Del. Ch. Jan. 22, 2015), quoting Giammargo v. Snapple Beverage Corp., 1994 

WL 672698, at *2 (Del. Ch. Nov. 15, 1994).  

8. In determining whether a Plaintiff has pled a colorable claim, “the 

Court will not pass on the ultimate likelihood of success.”  Cty of York Emps. Ret. 

Plan v. Merrill Lynch & Co., Inc., 2008 WL 4824053, at *8 (Del. Ch. Oct. 28, 2008).   

Rather, the Court must accept the allegations within the Complaint as true and 

“ascertain whether, based on the allegations, a colorable claim or claims exist.”  

TCW Tech. Ltd. P’ship v. Intermediate Commc’ns, Inc., 2000 WL 1478537, at *2 
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(Del. Ch. Oct. 2, 2000).  The standard of pleading a colorable claim is “if . . . not the 

lowest in our law, it is near the lowest.”  In re USG Corp. S’holder Litig., Consol. 

C.A. No. 2018-0602-SG, at 25 (Del. Ch. Aug. 29, 2018) (TRANSCRIPT).

B. Plaintiff Has Stated Valid and Plainly Colorable Claims Concerning 
Section 203

9. Under Section 203, an “interested stockholder” may not engage in a 

“business combination” with a Delaware corporation for three years after such 

stockholder became an “interested stockholder,” unless, as relevant here: (i) prior to 

such time the Board approves the event by which a party became an interested 

stockholder; or (ii) the business combination is subject to a 662/3% vote of the 

company’s unaffiliated stockholders.  8 Del. C. § 203(a).

10. Section 203(c)(5) defines “interested stockholder” as any “person” that 

“is the owner of 15% or more of the outstanding voting stock of the corporation.”  

Siegman v. Columbia Pictures Entm’t, Inc., 576 A.2d 625, 629 (Del. Ch. 1989).  

11. In turn, the statute broadly defines “Owner” to include:

a person that individually or with or through any of its affiliates or 
associates: (i) [b]eneficially owns such stock, directly or indirectly; or 
. . . (iii) [h]as any agreement, arrangement or understanding for the 
purpose of acquiring, holding, voting . . . or disposing of such stock 
[“AAU”] with any other person that beneficially owns, or whose 
affiliates or associates beneficially own, directly or indirectly, such 
stock.

8 Del. C. § 203(c)(9) (emphasis added).  
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12. This Court interprets the meaning of an AAU expansively, to 

encompass “all arrangements, whether formal or informal, written or unwritten.” 

Siegman, 576 A.2d at 631-32; see also Chesapeake Corp. v. Shore, 771 A.2d 293, 

353 (Del. Ch. 2000) (finding an AAU “permit[s] a fairly high degree of informality 

in the form in which parties come together.”).

13. Musk and Morgan Stanley had at least three distinct “agreement[s], 

arrangement[s] or understanding[s] for the purposes of acquiring, holding, voting 

. . . or disposing” of Morgan Stanley’s Twitter stock by no later than April 20, 

2022—the date of Morgan Stanley’s financing commitment to Musk and five days 

before the Board approved the Merger Agreement. ¶¶ 39, 41-52.

14. First, Musk and Morgan Stanley had an AAU that Morgan Stanley 

would serve as Musk’s lead financial advisor in connection with Musk’s efforts to 

acquire Twitter and would work to accomplish Musk’s acquisition of all Twitter 

shares that he did not already own, including Morgan Stanley’s own Twitter shares. 

¶ 49.

15. Second, Musk and Morgan Stanley had an AAU that Morgan Stanley 

would finance Musk’s acquisition of all Twitter shares that he did not already own, 

including Morgan Stanley’s own Twitter shares.  ¶ 50.

16. Third, Musk and Morgan Stanley had an AAU that Morgan Stanley 

would vote its Twitter shares in favor of Musk’s attempt to acquire Twitter.  It is 
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reasonably inferable that, given Morgan Stanley’s role as Musk’s primary adviser 

and financial backer for his takeover efforts—and the profit Morgan Stanley stood 

to receive in connection therewith—Musk and Morgan Stanley had an 

“understanding” that Morgan Stanley would vote its Twitter shares in favor of 

Musk’s Proposed Takeover.  ¶ 51.

17. Musk similarly had an “agreement, arrangement or understanding for 

the purposes of acquiring, holding, voting . . . or disposing” of Dorsey’s Twitter 

stock before the Board’s approval of the Merger Agreement.  Specifically, Dorsey 

helped to instigate Musk’s takeover of Twitter, including by encouraging Musk to 

take the Company private.  ¶¶ 53-63.  When the Board initially rebuffed Musk’s 

takeover bid, Dorsey publicly sided with Musk and tweeted about the dysfunction 

of the Board.  ¶¶ 58-59.  

18. Once Musk secured the Board’s approval for the Proposed Takeover, 

Dorsey tweeted praise of Musk, stating “Elon is the singular solution I trust.  I trust 

his mission to extend the light of consciousness” and “This is the right path . . . I 

believe it with all my heart.”  ¶ 59.  There has also been widespread speculation that 

Musk may reinstate Dorsey as CEO of the newly-private Company.  ¶ 61.  

Additionally, it has been reported that Musk and Dorsey are in talks for Dorsey to 

roll over equity in the newly-private Company following the Proposed Takeover.     

¶ 62.
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19. Thus, it is reasonably inferable that, prior to the Board’s approval of the 

Merger Agreement, Dorsey and Musk had an “understanding” within the meaning 

of Section 203 that Dorsey would vote his Twitter shares in support of Musk’s 

takeover bid.

20. The above-described AAUs rendered Musk the “owner” of the 8.8% 

and 2.4% of Twitter shares beneficially owned by Morgan Stanley and Dorsey, 

respectively, under Section 203(c)(9)(iii).  For purposes of Section 203, Musk is 

therefore the “owner” of at least 20.8% of Twitter’s outstanding shares of common 

stock.2

21.  Prior to the time that Musk reached AAUs with Morgan Stanley and 

Dorsey and became an “interested stockholder” of Twitter, the Board had not 

approved the AAUs or the Proposed Takeover, nor waived the requirements of 

Section 203.  ¶¶ 39, 87.

22. Thus, when Musk became an “interested stockholder” under Section 

203, he was prohibited from acquiring Twitter for three years absent satisfaction of 

2 As detailed in the Complaint, public reports suggest that Musk likely secured 
additional AAUs with other large Twitter stockholders prior to securing the Twitter 
Board’s agreement to the Proposed Takeover, which would make Musk the “owner” 
(for purposes of Section 203) of even more than 20.8% of Twitter’s outstanding 
shares.  ¶¶ 3, 68-69.
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one of Section 203’s three enumerated exceptions, none of which have been or will 

be satisfied in connection with the Proposed Takeover.  ¶ 87.

C. Plaintiff and the Class Face Irreparable Harm

23. Plaintiff need only show “a possibility” of irreparable injury to obtain 

expedited proceedings.  TCW Tech. Ltd. P’ship v. Intermedia Commc’ns, Inc., 2000 

WL 1478537, at *2 (Del. Ch. Oct. 2, 2000).  A motion to expedite should not be 

denied merely because money damages are theoretically possible.  Cty. of York, 2008 

WL 4824053, at *8.  Plaintiff has easily shown the possibility of irreparable harm.  

24.  “[A] colorable claim under Section 203 establishes a sufficient threat 

of irreparable harm.”  Hawkes v. Bettino, et al. (“TD Ameritrade”), C.A. No. 2020-

0360-PAF, at 50 (Del. Ch. May 15, 2020) (TRANSCRIPT) (Ex. 2 hereto).  This is 

because violations of “fundamental stockholder rights guaranteed by statute,” such 

as Section 203 rights, cause irreparable harm per se.  See Datapoint Corp. v. Plaza 

Sec. Co., 496 A.2d 1031, 1036 (Del. 1985).  

25. Hence, the Court routinely expedites colorable Section 203 claims.  See, 

e.g., TD Ameritrade, Tr. at 50; TCW Tech., 2000 WL 1478537, at *2 (Del. Ch. 2000) 

(finding a “sufficient possibility of a threatened irreparable injury” where Section 

203 claim was colorable).

26. Here, absent expedition, Twitter stockholders face the irreparable harm 

of being forced to vote on the Proposed Takeover without being properly informed 
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concerning the applicability of Section 203 and its implications for the transaction, 

and of having their Company proceed towards a transaction which cannot lawfully 

close.

CONCLUSION

Plaintiff respectfully requests an Order expediting proceedings and setting a 

trial on Plaintiff’s Section 203 claim prior to the stockholder vote.

Of Counsel:

David Wales
SAXENA WHITE P.A.
10 Bank St., 8th Floor
White Plains, NY 10606
(914) 437-8551
(pro hac vice motion forthcoming)

Adam Warden
SAXENA WHITE P.A.
7777 Glades Rd., Suite 300
Boca Raton, FL 33434
(561) 394-3399
(pro hac vice motion forthcoming)

Jeremy Friedman
David Tejtel
FRIEDMAN OSTER & 
  TEJTEL PLLC
493 Bedford Center Road, Suite 2D
Bedford Hills, NY 10507
(888) 529-1108
(pro hac vice motions forthcoming)

May 6, 2022

SAXENA WHITE P.A.
/s/ Thomas Curry                            
Thomas Curry (#5877)
Tayler D. Bolton (#6640)
1000 N. West Street, Suite 1200
Wilmington, DE 19801
(302) 485-0483
tcurry@saxenawhite.com
tbolton@saxenawhite.com

Counsel for Plaintiff
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CHANCERY COURT REPORTERS

APPEARANCES: (via telephone) 

 

PETER B. ANDREWS, ESQ. 
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MARK LEBOVITCH, ESQ. 
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APPEARANCES CONTINUED: 
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CHANCERY COURT REPORTERS

THE COURT:  Good afternoon.  This is

vice Chancellor Fioravanti.

MR. VARALLO:  Good afternoon.

VARIOUS COUNSEL:  Good afternoon, Your

Honor.

THE COURT:  May we have introductions

for the record?  It sounds like we have quite a number

of people on the line.  Why don't we start with

counsel for the plaintiff and then we will have

counsel for the defendants.

MR. SPRINGER:  Good afternoon,

Your Honor.  Craig Springer of Andrews & Springer on

behalf of plaintiff.  On the line from my firm is

myself, Peter Andrews, and David Sborz.  I'll let my

colleagues make the rest of the introductions.

MR. VARALLO:  Good afternoon, Your

Honor.  Greg Varallo from Bernstein Litowitz.  On the

line with me is my partner, Mark Lebovitch, who Your

Honor has admitted pro hac and with the permission of

the Court will make the argument today.

MR. FRIEDMAN:  Good morning,

Your Honor.  Jeremy Friedman and David Tejtel from

Friedman Oster & Tejtel on the line as well.

MR. KASKELA:  Good afternoon,
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CHANCERY COURT REPORTERS

Your Honor.  Seamus Kaskela for plaintiff.

MR. SHANNON:  Good afternoon,

Your Honor.  It's Kevin Shannon.  I assume we've gone

through the plaintiff's counsel.  I represent the

director defendants.  On the phone with me as well is

my colleague from Potter Anderson, Bert Ashman, as

well as my co-counsel from Wachtell Lipton, Steven

Winter and Cynthia Fernandez Lumermann.  With the

Court's permission, Mr. Winter will present on behalf

of the director defendants.

THE COURT:  Good afternoon.

MR. HENDERSHOT:  Good afternoon, Your

Honor.  This is John Hendershot of Richards, Layton &

Finger.  We represent the Toronto-Dominion Bank

defendants.  With me on the line are my colleagues

from Richards, Layton, Matthew Perri and Andrew Milam.

Also on the line from Simpson Thacher & Bartlett in

New York are Peter Kazanoff and David Elbaum.

Mr. Kazanoff has been admitted pro hac vice, and with

the Court's permission, he will addressing the Court,

to the extent we need to.

MR. LAFFERTY:  Your Honor, Bill

Lafferty from Morris Nichols.  I represent The Charles

Schwab Corporation, and with me on the line are Kevin
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CHANCERY COURT REPORTERS

Coen from my office and Andrew Ditchfield from Davis

Polk & Wardwell, New York.  And to the extent we have

anything to add, Mr. Ditchfield will speak on our

behalf.

THE COURT:  Thank you.

Mr. Lebovitch, it's your motion.

MR. LEBOVITCH:  First of all, Your

Honor, I want to thank you for making time.  And I'm

sure the Court has heard this before, but for those of

us practicing across the country, the Chancery Court's

willingness to make itself available when needed is

really set a great example for courts across the

country, so we really respectfully thank you.

Today's argument addresses a statute

that I recognize Your Honor has particular expertise

on.  That said, I think the elements of this

particular Section 203 issue are fairly

straightforward, and so I hope to be concise.

I'll start with the basic facts that I

think establish a more than colorable claim of a

Section 203 violation that would warrant expedition

and a hearing before the vote.  And then the Court may

be able to stop its analysis at that point, but I do

believe that the policy behind Section 203 bolsters
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CHANCERY COURT REPORTERS

our argument, and so I'd like to spend a few minutes

on why, at least based on my understanding of the

purposes behind Section 203, expediting this claim

makes particular sense.

Defendants also make a laches

argument, and we've dealt with that in the brief.  I'm

not sure that I'll argue that unless the Court has

questions.

And then if the Court is inclined to

set a hearing, I'm prepared to discuss timing and

discovery process issues.

Before I get started, I want to point

out that in its papers, the defendants cited the

motion to dismiss standard.  And obviously, as Your

Honor knows, this motion rises and falls on the

colorable claim standard.  And also, I don't think we

need to discuss irreparable harm because I think

they've effectively conceded it.  And essentially, if

Section 203 is at play, irreparable harm is

effectively assumed.

So let's talk about why Section 203 is

implicated.  And I want to start by saying that even

if it is, obviously, this doesn't mean that there can

be no deal.  There's heightened stockholder approval
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CHANCERY COURT REPORTERS

that would be needed for the deal, and the applicable

voting standard would need to be disclosed to

stockholders.  So the real issue is, Is there a

colorable 203 claim?  Just a few salient points I

think establish that.  

The legal question under the statute

on this fact pattern is whether there is an agreement,

arrangement, or understanding for an AAU, I'll call

it, pertaining to the disposition, including voting of

TD Bank's shares.

I think that nobody would really

dispute that Section 203 would be triggered if you

just hypothesize a buyer, a potential buyer, went

directly to a 45 percent stockholder of a company and

reaches an understanding, whether or not it's put in

writing, in which the buyer says, I will give you a

side agreement worth billions of dollars if you

support my takeover proposal.  And having gotten that

understanding, the buyer then goes to the board with

all that leverage that comes with a 45 percent

stockholder in tow and sets the merger terms.  I think

that's a pretty clear 203 issue.

And so let's look at the facts of this

case.  We know that Ameritrade, with its 43 percent
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CHANCERY COURT REPORTERS

shareholder, has not waived Section 203 in its

charter.  We know that TD Bank, the 43 percent

shareholder, has a contract with the company, the

Insured Deposit Agreement or IDA, which is hugely

material for both parties.  And we describe that at

paragraphs 42 to 46 of our complaint.  And in fact,

Ameritrade acknowledged in its filing that the IDA --

and this is in the proxy at 118 -- "represents a

commercial agreement and revenue opportunity available

solely to TD Bank and its affiliates as compared to

other TD Ameritrade stockholders in the context of

this transaction."  So it's been identified as

eventually a benefit not being shared with the rest of

Ameritrade's shareholders.

We also know -- and this is in

paragraph 54 of our complaint -- that whether or not

Ameritrade would be sold to a third party, the

Ameritrade board was reviewing the IDA closely, and

that its huge revenue stream for TD was in fact in

jeopardy.

Now, before agreeing to the merger

with the board and outside of the board's view, Schwab

engages directly with TD Bank about a revised IDA,

which revised IDA will only happen if the Schwab
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CHANCERY COURT REPORTERS

merger happens.

We allege and we believe have

supported with specific facts that by October 31st,

Schwab and TD reached an agreement, arrangement, or

understanding, an AAU, for a very lucrative ten-year

deal, a revised IDA, again, which only happens if the

merger happens.  Importantly, as we allege at

paragraphs 86 to 87, the material terms of this

agreement were unchanged and were ultimately

implemented in the final merger documentation several

weeks later.

Now, after reaching what we believe is

an AAU on the IDA, Schwab works out the merger terms

with the board.  The board did not effect a Section

203 waiver until weeks later, and they are not putting

the deal to a supermajority of the noninterested

shareholders.  So we believe that establishes the

prima facie case and that expedition on that basis is

warranted.

The defendants, as far as in their

brief, they really have two major arguments to the

contrary.  They say there was no voting agreement

signed and that all the agreements were signed later.

So putting aside that they're raising factual disputes
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CHANCERY COURT REPORTERS

not decidable today regarding what was, in fact, in

place on October 31st, we believe that the argument

misconstrues the meaning of AAU under our law.  We

think that the AAU can be informal and it's construed

broadly.

Your Honor litigated the Siegman

versus Columbia Pictures Entertainment case, and at

page 631 of that opinion, the Court observed -- and

I'm quoting -- "Given the intent of the statutes to

prevent abusive takeover tactics and the broad

language used in 8 Del. C. 203(c)(8)(iii), it is clear

that the section was intended to encompass

circumstances where a potential acquiror attempts to

acquire an interest in more than 15 percent of the

voting stock of a corporation without formally

acquiring ownership or voting rights, otherwise, the

purpose of the Act could be easily subverted."

And so you don't have to have anything

signed or in writing.  The focus on the voting

agreement -- and this is also misplaced -- TD Bank and

Schwab knew going into their October 31st negotiation

that the new IDA and the voting agreement were a

package deal.  The two were inextricably intertwined.

I think that the logical if not
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CHANCERY COURT REPORTERS

inescapable inference is that Schwab and TD negotiated

the amended IDA knowing that every compromise for TD

is what TD wanted in order to support the merger.  So

I think that's, in fact, the core purpose of the IDA,

because as we point out in the complaint, Schwab has

its own bank.  And, you know, it had the ability to

buy Ameritrade without doing a third-party arrangement

with TD if it didn't want to.

So we also note that it's hard to

believe that there was a question about the voting

agreement considering that the absence of any post-

October 31st discussion about the voting agreement

beyond simply drafting and signing it, we think the

absence of negotiations after October 31st proves our

point that they were inextricably intertwined.

Defendants try to say that the terms

of the amended IDA were in flux and that could change

the analysis.  We allege I think at paragraphs 86 to

88 that the material terms were set October 31st, and

basically, from that point on, TD knew what was in it,

in for TD to support Schwab's deal here.  And that

"it" is something beyond just the payment for its

shares.  So we thought that's a critical point.  And,

in fact, no material change to the IDA post-
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October 31st is identified.

So we think, Your Honor, that those

facts more than cover the simple language of 203.  I

always try to tie any claim that I'm pursuing to

something more important, something that fits into the

policy of our law.  And we think that while we've

already met the standard, it is useful to consider 203

and consider why this particular fact pattern really

highlights what I believe the Legislature was trying

to protect against.

And I'll quote from Vice Chancellor

Glasscock in the USG transcript that we provided Your

Honor at page 9.  He quotes the report of the drafter

of Section 203, saying, "The statute creates a balance

between offeror on one hand and shareholder body on

the other ...."  He goes on, "The stockholders are

given bargaining strength through their board of

directors who will negotiate for them in a takeover

situation.  The only way that stockholders can act

effectively as a group to negotiate with an offeror is

through their board of directors elected by them.

They cannot take effective action independently or

even as a group."

Now, Your Honor, other states could
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make different decisions.  Delaware has made a

decision to adopt 203 in order to make the board the

interlocutory in a takeover situation.  And I believe

that expediting here exemplifies actually a problem

that we want bidders to face when they have the choice

whether to engage directly with a 15-percent-plus

holder of a Delaware company.

So let's step back and look at some

other facts.  We know that Schwab tried to negotiate

their equity with the Ameritrade board last spring.

We know that the committee was leading the

negotiations at that time and actually forbid Schwab

from having discussions, much less reaching

understandings with TD.  That's paragraph 58 of our

complaint.

So here, you have last spring the

committee recognized that allowing Schwab to go too

far down the path with Ameritrade's 43 percent

stockholder could give Schwab undue leverage -- it

could give TD undue leverage to extract nonratable

benefits and Schwab undue leverage when it comes

around to negotiating with the board, so the board

tried to stop that from happening.  And in fact, in

March, the board rebuffed Schwab and ended the
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negotiations.  So this was not a friendly deal being

put together since March.

Then in October, Schwab goes nuclear,

and they do that in the sense of announcing that they

are going to go to zero broker commissions.  And that

action, as we allege at paragraphs 58 to 70,

effectively blows up the whole brokerage industry.  So

every player in the field took a hit to their stock

values, drastic hits.  In particular, Ameritrade --

and we cite at paragraph 70 the CNBC article that says

that Schwab turned the industry upside-down so that it

could pick up a wounded duck.  So that is the

background from which it approaches Ameritrade.

Now, they don't just put the squeeze

on the whole industry in order to squeeze the

Ameritrade board.  They then go around the board,

consciously taking on the risk that it actually could

run afoul of Section 203.  So, A, even though we don't

know what discussions took place between Schwab and TD

between March and October, we do observe at paragraph

80 that when Schwab presented its October merger offer

in the midst of a crisis that it created for

Ameritrade, it proposed very specific IDA terms and

says that they're going to want an amended IDA and
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voting agreement.

Instead of engaging with the board up

front, they negotiate what we've alleged in some

detail is an incredibly valuable side deal with TD

Bank before it completes the actual merger

negotiations with the board.  Okay?

We want to observe that in prior 203

precedent, a colorable Section 203 claim was found

even when the contact between a would-be buyer and a

large stockholder is regarding the terms of the merger

and the terms that would be shared with all

stockholders.  So you can have 203 apply even where

the large shareholder is not extracted from it

themselves.

Here, we are dealing with a

consideration from the buyer to the large holder

that's not shared with anyone else, and so, therefore,

you know that the large holder has a unique reason to

favor this bidder over any others, again,

distinguishing the prior cases, like those we've

cited, like USG and even KCG, which we discuss in our

papers.  But we think because of that, there's a

stronger factual and policy reason to infer an AAU and

expedite here than even in those prior cases that the
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parties have cited.

The fact is, Your Honor, no one forced

Schwab to engage with TD Bank about the IDA before

negotiating the merger terms with the board.  It had a

choice, and it chose to not only talk to TD first but

to talk about the IDA.  And it took the risk that if

it went too far, that it was going to have the 203

problem.  And that's exactly what we see now.

So, Your Honor, that's actually what I

have on the merits of our expedition motion.  Like I

said, if you want, I can discuss laches.  I'm happy

to.  I don't know if you have questions about the

laches issue.

THE COURT:  Thank you, Mr. Lebovitch.

Let me ask you a few questions on the merits.

In paragraph 87 of your complaint, the

plaintiff says that the November 3, 2019, Schwab

proposal "was conditioned on TD Bank entering into an

IDA Agreement on terms consistent with those," and you

use the term "agreed to" -- "on October 31, 2019."

And for that proposition, the complaint cites to page

108 of the proxy statement.  But the proxy statement

doesn't use the term "agreed to."  

And then I look at the November 3rd
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Schwab offer letter, and it, as far as I can tell,

doesn't say anything about any kind of agreement

having been reached concerning an amended IDA on

October 31st or at any other time.

So my question is, are you relying on

some other document that indicates Schwab and TD Bank

reached an agreement on the terms of an amended IDA on

October 31st?

MR. LEBOVITCH:  No.  

I just pulled up paragraph 87, Your

Honor.  I think what we've alleged elsewhere in here

is that on October 31st, we have the material terms

that are the final IDA.  And so I don't think we were

trying to quote the letter from Schwab.  I think what

we were saying is the terms discussed in the

November 3rd letter and the terms in the final IDA are

effectively those agreed to on October 31st.

THE COURT:  So let me make sure I

understand.  Are you contending that the material

terms of the October 31st proposal and the final

amended IDA agreement did not change and, therefore,

it's a reasonable inference that an agreement on the

IDA terms was reached on October 31st?

MR. LEBOVITCH:  Yes.  Yes.  Exactly,
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Your Honor.  And actually, I would note -- and I don't

remember if we had this in the complaint, but I

believe we do -- the proxy says about October 31st

that "The representatives" -- and now I am quoting --

"The representatives of TD Bank indicated to the

Schwab representatives on a preliminary basis their

willingness to move forward on the terms for the

Insured Deposit Accounts agreement."  

And so we do believe that there was --

again, separate out, not just agreements where, of

course, defendants are arguing it has to be written

and all that.  It's an arrangement or an

understanding.  And so if the proxy says that TD Bank

says we have a willingness to move forward on the

terms for the IDA, I think we've clearly got an

understanding and, frankly, an arrangement as well if

not an agreement as to the IDA.

THE COURT:  So let me try to

understand your legal theory.  Is your legal theory

that because in your view TD Bank and Schwab reached

an agreement, arrangement, or understanding with

respect to an amended IDA agreement, that, by itself,

establishes the Section 203 violation?

MR. LEBOVITCH:  No.  I mean, if
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someone were to put it in isolation, the answer is no.

Here, what we've alleged is the approach in October

was conditioned on an amended IDA agreement and a

voting agreement.  I would say that they were

intertwined.  And in fact, if anything, the letter at

the beginning of October should have been viewed as a

red flag that there's a risk of essentially nonratable

payments being made to TD as the price of admission to

the board.

And so one thing the board could have

done as a matter of process, what it's supposed to do

in light of the powers given under 203, is to say,

We're going to negotiate first.  Right?  That's the

purpose of 203.  Don't go to our side shareholders and

negotiate, pick them off.

We believe that from the beginning, in

October, the first letter did tie the voting

agreements, the ultimate voting agreements, with the

IDA.  And even if we didn't have that, Your Honor --

and I think that once you can see the set of facts

where there's some collateral agreement arranged

between a buyer and someone that happens to be a

50 percent shareholder that has nothing to do with the

shareholding position, I would submit that what we've
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alleged holistically is that the fact that Schwab has

its own bank, the fact that the TD Bank IDA that was

in place when it was, we would submit, an effective

controller of Ameritrade, was way beyond market terms.

Way beyond market terms.

I think that it is fair to say -- let

me add one fact.  The Ameritrade board was, in fact,

getting data which we set in the complaint showing

that the existing IDA was way beyond the pale.  I

think that the logical inference is that in order to

get this good deal from Schwab, everyone understood

that they were going to support the merger because

that's the only way they get this revised IDA.

THE COURT:  Thank you.

MR. LEBOVITCH:  And Your Honor, I just

want to say, my phone should be fully charged but it

seems to be beeping.  And so if I drop, I'm going to

try to get another phone so I can call back in if I

need to.  I hope it doesn't die.

Does Your Honor have any more

questions?

THE COURT:  I do not at this time.

Thank you.

MR. LEBOVITCH:  Okay.  Thank you.
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THE COURT:  Mr. Winter, why don't we

wait for Mr. Lebovitch to dial back in and we'll

continue.

MR. WINTER:  That sounds fine, Your

Honor.

MR. LEBOVITCH:  I have no idea why it

was beeping.

THE COURT:  Thank you.

Mr. Winter, you may proceed.

MR. WINTER:  Good afternoon, Your

Honor.  Steven Winter from Wachtell Lipton Rosen &

Katz for the director defendants.

I would like to just start with the

statute.  Section 203 does not apply where the board

approves either the merger or the transaction by which

a stockholder becomes an interested stockholder prior

to the time of that transaction.  And that, of course,

reflects the statute's recognized purpose, which is to

force the acquirer to deal with rather than go around

the target company's board.  And that's exactly what

happened here.

From the get-go, the SDC, and that's

the independent special committee, tells Schwab that

You can only have discussions through us.  And goes
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further and says, specifically, You can't talk to TD

Bank without our consent.  That's reflected in the

committee minutes and in the NDA, which specifically

prohibited Schwab from engaging in any discussions,

negotiations, arrangement, understanding with TD Bank

without the board's prior consent.

Schwab agreed and committed that any

potential transaction was going to be subject to the

MFW conditions.  And that's, again, from the get-go.

So that means going through the special committee, but

it also means an unwaivable requirement that a

majority of the stockholders unaffiliated with TD Bank

would need to approve the deal.  So TD Bank's shares

were going to be excluded from that required vote,

again, from the start.  

Now, because Schwab had made clear in

its proposal to Ameritrade that it was conditioned on

certain banking-related agreements with TD Bank, which

turned into the amended IDA, the SDC authorized Schwab

to have direct discussions with TD Bank over that

amendment.  It did so in February and again in

October, including in advance of the October 31st

meeting that we've heard so much about from plaintiff. 

Once there was a proposed merger
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agreement, voting agreement, and IDA amendment to

consider, each of which were negotiated over the

ensuing months, the special committee and the board

approved all of them four days before the voting

agreement was entered into.  Indeed, the voting

agreement itself, and this is on the first page,

specifies that it was preapproved by the Ameritrade

board.  And none of that is subject to any dispute at

all.

And so in our view, the requisites of

Section 203(a)(1) were satisfied, which carves this

transaction out from 203, and it's an either/or

standard.  And here you have both.  You have the board

approving the merger before the voting agreement was

entered into, and the board approved the voting

agreement itself, which, in the language of the

statute is a transaction which allegedly resulted in

Schwab, the acquirer, becoming an interested

stockholder.  So we don't believe the Section 203

claim is colorable at all.

Now, plaintiff's entire case, and I

think this is clear from the reply brief that came in

this morning and from Mr. Lebovitch's remarks, is at

this October 31st meeting, there was some
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pre-agreement about voting.  A couple of things about

this meeting.

First, everyone was on site at this

meeting.  The SDC was there, Schwab was there, and TD

Bank was invited by the committee to be there.  And TD

Bank was giving the SDC, which had a running committee

meeting going at the same facility, real-time updates

about its discussions with Schwab over the IDA.  So

there was nothing secretive about any of this.

Now, plaintiff says that it's

reasonably inferable that TD Bank and Schwab reached a

binding arrangement at that meeting that TD Bank would

vote its Ameritrade shares in favor of a merger

proposal that had not even been made yet.  That's the

claim.  And the predicate for that is -- or the

predicate for that inference is that TD Bank and

Schwab had also reached an agreement -- and as Your

Honor recognized, that's what's pled in the

complaint -- at that meeting on the IDA's terms.

Now, plaintiff called it a fact but

it's really just another inference.  As Your Honor

recognized I think in questioning to plaintiff's

counsel, it's not reflected in the November 3rd

proposal, and we don't think it's a reasonable
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inference.

As the Section 220 record makes clear

and, frankly, plaintiff's own complaint recognizes,

there was continued negotiations over the IDA's terms

over the ensuing months.  At that time, not a single

draft of that amendment had been exchanged.

And now, the final one is appended to

the S-4.  And as it's clear, this is a complex

agreement.  It's pages and pages long.  It governs the

custody of billions of dollars in federally insured

deposits.  And plaintiff asks this Court to infer that

based on a couple of terms in the November 3rd

proposal which preceded the first term sheet about the

IDA a day later, that TD Bank and Schwab nevertheless

entered into another binding agreement at that first

negotiating session on October 31st.

So we don't think that inference is

reasonable or logical, but even leaving all that

aside, we're here on a 203 claim, and there's nothing,

just nothing to suggest that at that meeting, there

was any discussion about voting, that the topic of

voting even came up.

So plaintiff says, Well, you know, you

can infer that fact because after October 31st -- we
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heard this this afternoon -- apparently there was no,

I think, discussions about whether or not TD Bank

would vote its shares in support of -- well, I guess

whatever merger proposal that the special committee

and Schwab would eventually agree to.  Two responses

to that, Your Honor.

First, the parties spent the next

three weeks having such discussions, including over a

voting agreement, which of course would not have been

agreed to until the special committee and Schwab

concluded negotiations over the terms of the merger

itself.  TD Bank was excluded from that process.  So

the idea that they're pre-agreeing to vote their

shares in favor of a merger that was still subject to

negotiation we don't think makes any sense.

And I'll note that from the beginning,

Schwab's proposals -- and this is from March 15th,

October 8th, and November 3rd -- they each said that

they anticipated getting a voting and support

agreement from TD Bank as well as another large

stockholder, the Ricketts family, as well.

So nothing changed on October 31st.

The proposals before and after have the exact same

language about an anticipated voting agreement, and
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plaintiff doesn't allege that before October 31st,

there was some discussion about whether TD Bank would

support the yet-to-be-agreed-to merger proposal

either.  So we don't think you can draw any inference

from plaintiff's incorrect allegation.

Let me also address here the

suggestion, we think it's really more speculation,

that Schwab and TD Bank engaged in unauthorized or

side discussions between March and October when merger

discussions went on, on hiatus.  When we saw this in

the plaintiff's motion, it appeared to be more of a

throwaway comment in a footnote, but it took on some

more prominence in its reply, and we heard it again

today.

As far as we can tell, the entire

basis for this claim is that Schwab's October proposal

on the IDA -- I guess the November 3rd proposal, had

some details in it.  It talked about how much the cost

basis should be reduced, the term, and so they must

have been talking for those six months.  With respect,

that inference is not reasonable for at least two

reasons.

First, plaintiff just ignores -- and

they have the document -- that back in the February-
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March time frame, Schwab and TD Bank were discussing

terms of a potential IDA amendment, way back then.

And that's reflected in the February 8th minutes,

which is Exhibit G to our opposition, and discussions

that were, as we said, approved by the SDC.  So they

were talking about the IDA back then.

The other thing is that the existing

IDA between Ameritrade and TD Bank is a publicly

disclosed document.  And as plaintiff alleges, Schwab

is in the custody and banking business.  And so the

terms that we're talking about in the October 8th

proposal, which is, again, a 5-basis-point reduction

in the servicing fee, a ten-year extension of the

agreement, it is not at all clear to us why plaintiff

thinks there must have been discussions in order for

Schwab to propose that TD would be paid less on the

agreement and it would last for a certain period of

time, and certainly no explanation from plaintiff as

to why that would be so.

So we think that there's nothing.

There's nothing to suggest that voting was even

discussed at the October 31st meeting, let alone that

they reached an agreement or understanding sufficient

under the statute to render Schwab the owner of TD
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Bank's shares for purposes of Section 203.  It's just

speculation.

And frankly, it's not even reasonable

to speculate that TD Bank would have done so.  It's

the 43 percent stakeholder in TD Bank Ameritrade.  Its

stake is worth billions of dollars.  And the notion

that it agreed to pre-commit its vote when, on

October 31st, the merger consideration was still being

negotiated by the SDC concurrently, at the same

location, frankly, not a single draft of the merger

agreement or the voting agreement or the IDA amendment

had been exchanged, not a single one, and the parties

hadn't even begun substantive due diligence, we don't

think it's a reasonable inference or a logical one, as

the cases require.

Plaintiff spends a lot of time, mostly

in the complaint but a little today, criticizing the

amended IDA and calling it something that Schwab just

gifted to TD Bank.  We don't think this is the time to

debate the merits of the IDA.  We're here on a Section

203 claim.  But I do want to make two points.

First, the notion that there's no

reason why Schwab would have wanted to continue a

sweeping arrangement with TD Bank is contradicted by
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the S-4 and the 220 record, which makes the point,

among other things, that Schwab would have had to

substantially increase its own capital requirements

were it to try to keep all the Ameritrade deposits on

its balance sheet.  It's not something just as easy to

do as plaintiff assumes.

And just to be clear, from the very

beginning of the discussion back in early 2019, there

was a recognition that there would need to be

banking-related agreements between Schwab and TD Bank.

And that's one of the reasons why there was a special

committee here that was formed from the outset.  And

so, you know, in response to Mr. Lebovitch's claim

about how the special committee or board should have

operated here, they operated once there was a

perceived potential conflict by creating the committee

and insisting on the MFW conditions.  

And the next point, and this goes back

to the context here, is that those MFW conditions were

in place from the start.  TD Bank had no control over

the merger negotiations or the price.  And TD Bank's

votes were going to be excluded from the required

vote, again, from the start.  And so the inference

plaintiff wants the Court to draw about this quid pro
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quo over TD Bank's voting shares is just especially

unreasonable given the MFW conditions.

And finally, just returning to where I

started, let me just reiterate that these were

board-approved negotiations.  It would be

unprecedented and we think totally inconsistent with

the purpose of the statute to subject Section 203's

takeover restrictions to a supposed transaction that

was negotiated by an independent and fully empowered

committee where both the negotiations that plaintiff

complains about, the negotiations themselves, and the

final agreements were approved by the special

committee and the board.

Now, in their reply, at pages 6 and 7

and again this afternoon, plaintiff seems to be making

the argument that Section 203 somehow requires a

target board to negotiate for itself voting agreements

between an acquirer and a stockholder.  Section 203

says nothing of this sort.  It says that the statute

does not apply where the board has approved the

transaction by which -- and here, the board approved

both the negotiations and the voting agreement itself.

Now, plaintiff may disagree with the

special committee's decision to authorize these
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concurrent negotiations, and the suggestion is that

Ameritrade could have done better if the special

committee had sequenced the negotiations differently.

We very much doubt that, given that the IDA was a

condition here of all of Schwab's proposals and its

insistence that that be reached before or as part of

any negotiated transaction and its insistence that it

was not going to go higher than the merger premium it

agreed to.  But again, that's an issue, if at all, for

another day.

What's clear, though, is that it's not

a 203 issue.  It's the SDC's choice to make.  And the

fact that they made that choice, that they made that

choice, not the acquirer, not TD Bank, but they made

the choice to approve the negotiations, and then once

there were agreements to look at, approve those too,

takes this outside of the purview of the statute.

Briefly, Your Honor, on laches, we

explain in on our papers why plaintiff's nearly

two-month delay here was unreasonable and has

prejudiced the parties and the Court, given the very

limited time remaining before the stockholder vote.

They say that they didn't know when the meeting was

going to be and that the disclosure was that it was
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likely to close in the second half of 2020.  Plaintiff

has sophisticated counsel.  They understand that it's

subject to regulatory approval.  And so once the

initial S-4 came out in March, we think the onus was

on them to move with dispatch if they were going to

raise a Section 203 claim and have it heard before the

stockholder vote.  

Unless Your Honor has any further

questions, I'm done with my argument.

THE COURT:  Thank you, Mr. Winter.  I

have a couple of questions.

So if, on October 31st, TD Bank and

Schwab reached an agreement on the material terms of

an amended IDA agreement and at the same time reached

an understanding, not necessarily written but an oral

understanding that that agreement to the material

terms would be sufficient to obtain TD Bank's vote in

favor of whatever merger the special committee was

able to negotiate, would that constitute a violation

of Section 203?  And if not, why not?

MR. WINTER:  I'll put aside that we

don't think, Your Honor, those are reasonable

inferences to draw, but taking the question, we think

there's at least some question as to whether or not
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that would actually implicate the statute here,

because the statute does carve out from its

application situations where the board has approved --

and this is the language of the statute -- the

transaction by which the acquirer allegedly became an

interested stockholder.

And so in the circumstance where the

supposition is that these preliminary negotiations

were the basis upon which Schwab became an interested

stockholder, we do think that the board's approval of

those negotiations would render the statute

inapplicable.  

And I'll add that the notion that sort

of these negotiations are board-approved negotiations

that could be sufficient to implicate 203, it really

would put boards in a very difficult position here

because every time there would be an anticipated

voting agreement, like here, there would be a risk or

a view that the transaction could be subject to a 203

challenge.  

So the policy behind that would have

to be the board would feel compelled to

prophylactically waive 203 to avoid the possibility

that at this negotiating session there was some
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preliminary and formal understanding that could

trigger 203, but that would only have the perverse

effect of reducing the board's leverage with the

acquirer if it were forced to waive 203 too early,

which is the whole point of 203.  

So I think, Your Honor, in this

circumstance, it would be a basis to say that 203

would not AP apply.

THE COURT:  Thank you.

Mr. Lebovitch?

MR. LEBOVITCH:  Yes, Your Honor.  Your

Honor, do you hear me now?

THE COURT:  I hear you fine.

MR. LEBOVITCH:  I apologize for the

prior phone problem.  Let me address these hopefully

in a cogent order.

You know, we shouldn't forget a

salient fact applicable to this case that doesn't

necessarily apply in other 203 cases.  We're not only

challenging the IDA as being part of the 203 violation

but we are actually challenging it as a nonratable

benefit being paid to a 45 percent stockholder who we

allege is an effective controller.  And so the board's

relationship vis-a-vis TD is set forth in the
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complaint.  

And I think also when you look at 203,

it's important to remember that the board's

relationship vis-a-vis Schwab is that Schwab did make

an approach last spring.  The board said, Go away.

We're not happy.  Schwab then cratered Ameritrade's

stock price and put it in a business situation where

not only was TD Bank at risk of losing the IDA if

there was no deal because Ameritrade might be forced

to make it closer to or at market, but Ameritrade

itself was at risk.  I mean, the stock was tanking.

And I think -- we allege I think it was two days after

Schwab craters the brokerage market, it came and

approached Ameritrade, so -- for very close to TD and

really should have used Schwab as a hostile player by

any measure.

I think the premise of my friend

Mr. Winter's argument is that Your Honor should look

at the IDA negotiations in a vacuum.  We think that's

incorrect and not reliable.  If there is no merger,

there is no IDA.  And I think I addressed earlier why

the IDA is tied to the voting agreement.  They go hand

in hand.

The October 31st meeting, as the
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defendants in their brief pointed out, there were

direct discussions amongst TD and Schwab.  Again,

there's a legal backdrop against which Schwab

approached this.  They decided to take the risk that

they would go too far.

I think, actually, I'm going to take

this out of order because the last point Mr. Winter

made is about policy.  And he's suggesting that a

ruling to expedite this particular claim here is

somehow going to nullify 203 or force boards to waive

early.  I actually think, Your Honor, it's just the

opposite.  I think that because 203 is essentially a

weapon -- I don't mean to be pejorative, but it's

effectively a weapon given to target boards to use

against any potential acquirer, as Steve said, I think

that it very well could say, You negotiate with us

first.  You're not -- we're the gatekeeper to TD, not

the other way around.

And while we can hypothesize

situations where a board could say, Okay, you don't

know if your computers are interchangeable.  You can

go have a discussion.  You 45 percent shareholder and

potential hostile bidder who just cratered our

business, go have discussions about whether your
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computers work together, and then we're going to talk

about the merger, and whatever we leap over, maybe you

can negotiate the terms of an IDA.

What happened here, because the board

allowed negotiations to take place -- and allowing

negotiations is not the same as approving the deal in

advance.  They allowed negotiations to take place.

And the way we see it is Ameritrade, at a time of

crisis, at a time that the stock was down and heading

further down, TD Bank negotiated a good deal for

itself knowing that there was a floor.  Okay?

And that's important because the

October offer from Schwab had a 12 percent premium

embedded in it.  So TD was able to negotiate its IDA

knowing that, with its stock having just tanked --

with Ameritrade's stock having tanked and heading

downward, said if it is happy with its IDA, it knows

it's going to get at least 12 percent.  

So it becomes a bit of an option for

TD to say, Okay, I've got enough to feather my nest so

I don't need to be in the subsequent merger

negotiations because I'm happy.  And now whatever

crumbs I've left over is what the board, having

stepped aside, again, either voluntarily, because it's
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loyal to TD or because of a miscalculation, which, you

know, creates a problem under 203, the board is now

left to pick up whatever crumbs are left for all the

rest of the shareholders after TD is paid.

So I think the policy is strongly in

favor of applying 203 here.  Your Honor heard

Mr. Winter use phrases like "binding agreement,"

"binding arrangement."  That's just not the legal

standard, understanding "arrangement" read broadly,

because of the policy purposes behind this.  

And the facts -- I mean, we did a 220

here.  Yes, we thought there was time.  We gave an

extension.  And we then were working out, we believe,

documents when suddenly, after we said, Okay, we're

going to get in about a week the board documents, in a

week or two we're going to get the documents, the

proxy comes out and sets June 4th.  And that's what

mobilized us into saying, We either have to file right

away or you have to give us some materials

immediately.  So we got materials, and they're all

over our complaint.

I will point out that paragraphs 103

to 105 really lay out that this IDA is extremely

valuable to TD and it's still above market.  Okay?  So
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it is a fair inference that TD's negotiating I'll call

it timing advantage over the board helped TD get an

above-market outcome on the IDA, and then it left the

board to negotiate.  

And I think, Your Honor, I think I've

covered what I wanted to cover.  Unless Your Honor has

any additional follow-up questions, then I think I'm

done.

THE COURT:  I do not.  Thank you.

I do have a couple of follow-up

questions for the defendants.

Mr. Winter, I don't know if you are

the appropriate person or not, but the proxy statement

says that the parties anticipate closing in the second

half of 2020.  And the proxy statement also indicates

that there are several regulatory approvals that are

needed in order to close.

What is your best estimate of when you

would expect to close, assuming that the stockholders

of both entities vote the transaction on June 4th?

MR. WINTER:  I'll start by answering

that question, Your Honor.  So the deal is obviously

subject to regulatory approval, and there's been a

second request, and so the antitrust authorities are
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currently reviewing the transaction.  So I think the

timing of closing will be contingent on the timing of

that review.

I don't believe that it's likely that

the transaction would close before the end of the

summer, is my understanding, in terms of the expected

timing of those discussions, but again, that's subject

to the antitrust authority's review.

THE COURT:  Are there other regulatory

approvals that are needed, or is that the one that you

expect will take the longest?

MR. WINTER:  I am not aware of

anything else that is expected to delay things.  I

think that's the main item, apart from the shareholder

vote.

MR. KAZANOFF:  Your Honor, it's Peter

Kazanoff from Simpson Thacher, if I could also add

something on that.

THE COURT:  Yes.

MR. KAZANOFF:  There is also, I

believe -- and I'm certainly not an expert in this

area -- bank regulatory approvals.  Which, you know,

maybe it isn't clear to everyone but, you know,

brokered -- where the brokered deposits end up is a
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highly regulated aspect of banking.  And it was one of

the reasons from the very beginning that you couldn't

have a transaction between Schwab and Ameritrade that

could close without an amended sweep agreement.

Because, otherwise, once Schwab

acquired Ameritrade, they would step into the shoes of

the existing sweep agreement, and all the deposits

would have then had to have been swept to TD, which

would have been, you know, something TD wasn't in a

position to do and something the regulators wouldn't

approve.  Because you need to have a lot of regulatory

capital as a bank to take certain deposits.  

This is a regulatory issue.  I

understand it's not a 203 issue.  But you had asked

about these regulatory approvals, and I believe there

is a banking one as well.

THE COURT:  Thank you.  I appreciate

that, Mr. Kazanoff.

Am I correct that there is no

financing contingency with respect to this

transaction?

MR. WINTER:  I believe that's correct,

but if counsel for Schwab has a different view ...

MR. DITCHFIELD:  Your Honor, this is

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    44

CHANCERY COURT REPORTERS

Andrew Ditchfield.  I don't have a different view on

that.

THE COURT:  Last question.  What is

the status of the other litigation that I have seen

identified in the proxy statement?

MR. WINTER:  Yes, Your Honor.  So

there's been I believe now six or seven, I believe

seven, 14(a) cases that have been filed in federal

courts in Delaware, New York, and New Jersey.  Those

are still in place and are only disclosure claims, I

believe, with respect to the S-4.  And currently,

there's been no motions or any kind of proceeding to

advance those at this point.

THE COURT:  Thank you.

Counsel, thank you very much for your

submissions on short notice.  I really appreciate it.

I know it's a big lift, particularly in the

environment that we're in, and I appreciate the

quality of the submissions that you have provided to

me.  They've been very helpful.

Given the extreme time sensitivity

here, I am going to give you a bench ruling on the

motion to expedite.  It does not contain all of the

factual background that I would ordinarily like to
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have, even in a bench ruling, but it focuses on what I

see as the core issues before me.

To merit expedited proceedings, a

plaintiff must plead a colorable claim and establish a

possibility of threatened irreparable harm.  In doing

so, the Court does not judge the merits of the

complaint but accepts the well-pled allegations.  The

standard is very low.

Based on the allegations of the

complaint as I read it, Schwab conditioned its offers

to enter into a business combination with TD

Ameritrade on entering into an amended IDA agreement

with TD Bank.  TD Bank is alleged to own approximately

43 percent of TD Ameritrade's outstanding common

stock.

Schwab and TD Bank discussed a

proposed amended IDA agreement.  The plaintiff points

to a specific meeting on October 31, 2019.  On

November 3rd, Schwab submitted a business combination

proposal to TD Ameritrade, which stated that it was

conditioned upon an extension of the IDA on particular

terms, which the proxy statement describes as "terms

consistent with those proposed by representatives of

Schwab to representatives of TD Bank at the meeting

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    46

CHANCERY COURT REPORTERS

held on October 31, 2019."

Now, the plaintiff says TD Bank and

Schwab agreed to those terms on October 31st, but that

is not expressly stated in the proxy statement or the

November 3rd letter from Schwab to TD Ameritrade.

Nevertheless, the complaint alleges that the material

terms of the amended IDA did not change after

October 31st.  The November 3rd letter also indicated

that Schwab would anticipate receiving voting and

support agreements from TD Ameritrade stockholders,

including TD Bank.

On November 20, 2019, the TD

Ameritrade board approved the merger with Schwab,

including the voting agreement between TD Bank and

Schwab as well as the IDA amendment.  On November 24,

2019, Schwab and TD Ameritrade entered into the merger

agreement, and the voting agreement between Schwab and

TD Bank was executed the same day.

The plaintiff alleges there is a

reasonable inference from the factual allegations

which must be drawn in his favor that Schwab and TD

Bank reached an agreement, arrangement, or

understanding on October 31, 2019, in the course of

their discussions on the terms of an IDA agreement for
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the purpose of acquiring or voting TD Bank's shares in

a subsequent merger with TD Ameritrade.

As I understand the plaintiff's

theory, Schwab needed TD Bank's agreement on an

amended IDA if Schwab was going to enter into a

business combination with TD Ameritrade.  Schwab also

was highly desirous of obtaining TD Bank's vote in

favor of any business combination, due to the size of

its holdings.  According to the plaintiff's theory,

those two items were linked.  According to the

plaintiff's theory, at least as I understand it, the

amended IDA agreement was given in exchange for TD

Bank's pledge to vote its shares in favor of the

merger.  As the plaintiff describes it, a quid pro

quo.

The defendants counter by arguing that

the TD Ameritrade board approved the merger agreement

and the voting agreement before they were entered.

That is, the board approved those agreements on

November 20th and the agreements were entered into on

November  24th.

Defendants also note that the board

exempted the merger and the transactions contemplated

thereby from Section 203, but that is not dispositive
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under Section 203.  The definition of a "interested

stockholder" under Section 203 is very broad.  It

includes not only circumstances in which there is a

right to acquire or vote shares pursuant to an

agreement, arrangement, or understanding but also

where there is any agreement, arrangement, or

understanding for the purpose of acquiring, holding,

voting, or disposing of such stock.

The defendants also argue there could

not have been an agreement on the IDA amendment on

October 31st because the parties continued to

negotiate its terms over the ensuing month.  The

defendants also argue that it is not reasonably

inferable that TD Bank and Schwab reached an

understanding that TD Bank would vote its shares in

favor of a merger to secure the IDA amendment.

Under the very broad definition of

"interested stockholder" under Section 203, I conclude

that the complaint at least inferentially alleges a

colorable claim that Schwab became an interested

stockholder in connection with the negotiation of the

amendment to the IDA agreement.  I reach that

conclusion based on the very low threshold that is

required on a motion to expedite.
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It is at least a colorable inference

in my mind based on the facts alleged that TD Bank and

Schwab agreed on the material terms of an amended IDA

agreement on October 31st and that it included TD

Bank's agreement to vote its shares in favor of a

merger on terms that the strategic development

committee would ultimately approve.  The inference is

not nearly as strong as the plaintiff contends; nor is

it nonexistent, as the defendants contend.

I am dubious about the plaintiff's

argument that just agreeing to the material terms of

the IDA alone would establish a violation of Section

203.  There is a significant difference between

alleging a colorable claim and establishing a

reasonable probability of success on a preliminary

injunction motion.  The plaintiff here has a big hill

to climb.  But he has alleged enough in my mind to

warrant discovery into the issue.

I do note that the defendants have

made arguments about the purposes of Section 203 and

what I consider to be policy-based arguments.  I don't

want to minimize those arguments, but I do not

consider them to be persuasive in view of the low

pleading threshold required for expedited proceedings.
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But I do leave those arguments for another day.

The plaintiff has also established a

sufficient threat of irreparable harm, a statutory

violation that would preclude the closing of the

merger under Delaware law, at least under the current

terms.  The defendants do not dispute that a colorable

claim under Section 203 establishes a sufficient

threat of irreparable harm.

I understand plaintiff's argument that

there is also a colorable disclosure claim that is

directly tied to the substantive Section 203 claim.

That is, the proxy statement is materially misleading

because it does not disclose that Schwab became an

interested stockholder under Section 203 and,

therefore, the merger cannot close because of two

things: one, the merger is not being subject to a

supermajority vote provided for in Section 203; and

two, therefore, TD Ameritrade is barred under Section

203 from entering into a business combination with

Schwab for three years.

I also understand the recursive loop

argument that led Vice Chancellor Laster to expedite

both the Section 203 claim and the disclosure claim in

the KCG case.  Having found a colorable claim and a
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sufficient threat of irreparable harm, I must also

consider the issue of timing.  On one hand, I

appreciate defendants' argument that the plaintiff has

unreasonably delayed in bringing his motions for

expedited proceedings and a preliminary injunction

just three weeks before the special meeting for

stockholders to vote on the merger.  That is

particularly so where the IDA agreement, the merger

agreement, and the voting and support agreement were

all executed and publicly announced in 2019, the

initial S-4 was filed on March 10th, and the plaintiff

waited until May 12, 2020, three weeks before the

meeting, to assert his Section 203 claim.

In that regard, the plaintiff here is

not similarly situated to the plaintiff in KCG.  In

KCG the merger agreement was executed on April 20th,

the preliminary proxy was filed May 11th, the

definitive proxy was filed on June 1st, and the

plaintiff filed its complaint and motion to expedite

the very next day, on June 2nd, which was five weeks

before the date of the stockholders' meeting.

Unlike the KCG plaintiff, the merger

agreement here was executed in November 2019, the

preliminary proxy was filed March 10th, more than two
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months before the complaint was filed, and the

preliminary proxy was filed May 6th, a week before the

plaintiff filed his complaint seeking to enjoin a

meeting scheduled for June 4th.

On the other hand, I recognize that

the plaintiff attempted to use the tools at hand by

making a books and records demand under Section 220 on

April 9th, and TD Ameritrade did not produce documents

for inspection until May 7.  The plaintiff filed his

complaint five days later.  I also note that the

stockholder meeting date was not disclosed until May 4

in an amended S-4.

I am also acutely aware that we are

operating in highly unusual times.  The ability to

conduct discovery and particularly the taking of

depositions is much more challenging in the midst of

the COVID-19 pandemic, which has acutely affected how

we live, how we do business, and how we litigate

cases.

From my perspective, the key issue

here is the substantive Section 203 claim.  Based on

my understanding, the termination date for this merger

agreement is in November 2020 with the possibility of

an extension to May 2021.  There is no financing
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condition to closing.  There are several regulatory

approvals necessary before the merger can close.  And

based on what I've heard today, it is unlikely that

this merger will close before the end of the summer.

With all of that said, I am going to

grant the motion to expedite, but I am not going to

schedule a hearing in advance of the June 4 meeting.

Given the fact that the termination date is not until

November, there is no financing commitment issue and

there are pending regulatory approvals, the June 4th

meeting is not the critical driver for me under the

current circumstances.

On a clear day absent the current

pandemic, I might be inclined to expedite and schedule

a hearing before the meeting date, but I'm not going

to do so in this case.

My decision is also influenced by the

plaintiff's waiting three weeks before the meeting to

file his complaint and motion to expedite.

The Court's decision not to schedule a

hearing prior to the June 4 meeting date does not mean

that the plaintiff has failed to state a colorable

disclosure claim concerning Section 203.  That, of

course, ultimately turns on whether the plaintiff has
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established his Section 203 claim.  The defendants

must recognize that if the plaintiff prevails on a

Section 203 claim, it could very well have

implications on the validity of the stockholder vote.

I am going to expedite this case, but

it is not going to be at the schedule that the

plaintiff has proposed.  Discovery is going to be very

narrowly tailored to the Section 203 issues in this

case.

I see two potential options here for

the parties.  We could schedule a merits hearing on

the Section 203 issues for sometime in late July or in

August.  Alternatively, we could schedule a

preliminary injunction hearing on the Section 203

issues in late June.  In that regard, I do have some

availability during the week of June 22nd.  I would

like the parties to confer and then contact my

assistant by the end of next week to let me know how

the parties intend to proceed and for potential

hearing dates.

That is my ruling.  Let me first turn

to counsel for the plaintiff for any questions.

Hearing none, I turn to counsel for

the defendants.
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MR. LEBOVITCH:  I'm sorry, Your Honor.

I had none.  I apologize.  I didn't realize I was on

mute.

MR. WINTER:  No questions, Your Honor.

Counsel.

THE COURT:  Counsel, again, thank you

very much.  I recognize that this is going to require

some expedited discovery on the part of the parties.

Hopefully there is enough breathing room for the

parties to do that so that we are not doing what I

always referred to in private practice as a fire drill

three weeks before the meeting.  So please confer, and

if you can get back to my assistant by next Friday, I

would greatly appreciate it.

With that, the Court stands in recess,

and I hope everyone has a nice weekend.

MR. WINTER:  Thank you, Your Honor.  

MR. LEBOVITCH:  Thank you very much

Your Honor.

(Court adjourned at 4:21 p.m.)
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I, JEANNE CAHILL, RDR, CRR, Official 

Court Reporter for the Court of Chancery of the State 

of Delaware, do hereby certify that the foregoing 

pages numbered 3 through 55 contain a true and correct 

transcription of the proceedings as stenographically 

reported by me at the hearing in the above cause 

before the Vice Chancellor of the State of Delaware, 

on the date therein indicated. 

IN WITNESS WHEREOF I have hereunto set

my hand at Wilmington, Delaware, this 18th day of May,

2020.

 

 

    /s/ Jeanne Cahill  

        ----------------------------                               

                  Jeanne Cahill, RDR, CRR 

       Official Chancery Court Reporter 

               Registered Diplomate Reporter 

                Certified Realtime Reporter 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

ORLANDO POLICE PENSION FUND, on 
behalf of itself and all other similarly 
situated stockholders of TWITTER, INC.,

Plaintiff,
v.

TWITTER, INC., PARAG AGRAWAL, 
MIMI ALEMAYEHOU, JACK DORSEY, 
EGON DURBAN, MARTHA LANE FOX, 
OMID KORDESTANI, FEI-FEI LI, 
PATRICK PICHETTE, DAVID 
ROSENBLATT, BRET TAYLOR, 
ROBERT ZOELLICK, and ELON MUSK,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

C.A. No.  2022-____

[PROPOSED] ORDER GRANTING                                                  
PLAINTIFF’S MOTION FOR EXPEDITED DISCOVERY AND 

PROCEEDINGS AND SETTING A PROMPT TRIAL 

WHEREAS, Plaintiff filed its Verified Stockholder Class Action Complaint 

(the “Complaint”) on May 6, 2022; 

WHEREAS, Plaintiff filed its Motion for Expedited Discovery and 

Proceedings and Setting a Prompt Trial (the “Motion to Expedite”) on May 6, 2022; 

WHEREAS, the Court has considered the Motion to Expedite, the Complaint 

and supporting materials, and the briefs and arguments submitted by the parties and 

has found good cause for issuance of this Order; 

IT IS HEREBY ORDERED this __ day of ____________ 2022, that: 

1. The Motion to Expedite is GRANTED; 

EFiled:  May 06 2022 09:38AM EDT 
Transaction ID 67594017
Case No. 2022-0396-
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2. The Court hereby sets a trial for ______ ____, 2022, and directs the parties 

to prepare and submit a scheduling order allowing trial be held on such 

date. 

____________________________ 
[Vice] Chancellor 
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